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VEMORANDUM OPI NI ON

| nt r oducti on

Plaintiff, the United States of Anerica ("the Governnment™), brings
suit agai nst el even tobacco-related entities ("Defendants")!to recover
heal t h car e expendi tures t he Governnent has paid for or will pay for to
treat tobacco-related illnesses all egedly caused by Defendants’
tortious conduct. The Governnent al so asks this Court to enjoin
Def endants from engagi ng in fraudul ent and ot her unl awf ul
conduct and to order Defendants to di sgorge t he proceeds of their past

unl awful activity.

! The el even Defendants are: Philip Mrris, Inc. ("Philip
Morris"), R J. Reynolds Tobacco Co. ("R J. Reynolds"), Brown &
W I I iamson Tobacco Co. ("Brown & Wl lianmson"), Lorillard Tobacco
Conmpany ("Lorillard"), The Liggett G oup, Inc. ("Liggett"), Arerican
Tobacco Co. ("American Tobacco"), Philip Morris Cos., B.A T. Industries
p.l.c. ("BATInd."), British Areri can Tobacco (I nvestnents) Ltd., The
Counci | for Tobacco Research--U. S. A, Inc. ("CTR'"), and The Tobacco
Institute, Inc. ("TI"). Thelatter two entities do not manufacture or
sell tobacco products, but are alleged to be co-conspirators in
Def endants' tortious activities.
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The Gover nment makes four cl ai ms agai nst Def endants under t hree
statutes. Thefirst statute, the Medi cal Care Recovery Act ("MCRA"),
42 U. S. C. 88 2651-2653, provi des the Governnment with a cause of action
to recover certain specified health care costs it pays to treat
individualsinjured by athird-party’ s tortious conduct (Count 1). The
second statuteis aseries of anendnents referred to as the Medi care
Secondary Payer provisions ("MsP"), 42 U.S. C. § 1395y, whi ch provi des
t he Government wi th a cause of action to recover Medi care expenditures
when athird-party caused aninjury requiringtreatnent and a "pri mary
payer" was obligated to pay for the treatnment (Count 2). Thethird
statute i s the Racket eer I nfluenced and Corrupt Organi zati ons Act
("RICO"), 18 U.S.C. 88 1961-1968 (Counts 3 and 4), which provides
parties with a cause of action to recover treble damges due to
injuries they received froma defendant's unlawful racketeering
activity, and to seek other equitable renedies to prevent future
unl awf ul acts.

This matter i s nowbefore the Court on Def endants’ notions to
dismss for failure to state a claim? Upon consi deration of the
nmot i ons, oppositions, replies, the applicabl e caselaw, the argunents
presented at the notions hearing, andthe entire record herein, for the

reasons di scussed bel ow, t he Non-Li ggett Def endants’ notionto dismss

2 Def endant BAT Ind.’ s notion to dism ss for | ack of personal
jurisdictionis addressed in a separate MenorandumQpi ni on i ssued t he
sane day as this Opinion.



for failure to state a claim[#72] isgranted as to the MCRA cl aim
(Count 1), granted as to the MSP cl ai m(Count 2), anddenied as to t he
RICOclains (Counts 3 and 4). Liggett’'s separate notionto dismss for
failure to state a claim[#70] is denied.

Summary of Legal Concl usions

The Uni ted St at es Gover nent has brought thi s massive civil action
agai nst the tobacco i ndustry, seeking billions of dollars in danages
for what it alleges to be alengthy unlawful conspiracy to deceive the
American public about the health effects of snmoking and the
addi ctiveness of nicotine. Inorder toprevail onthese allegations,
t he Governnment has offered three distinct | egal theories of liability.
Two of these theories are beingrejected, and therefore, Counts 1 and
2 of the Conplaint will be disnm ssed. Asignificant portion of the
Governnent’s case, however, will go forward, nanely its clai ns under
RI CO for disgorgenent of all profits Defendants derived from
activities, beginningin 1953 and continuingtothe present, relatedto
t he al | eged pattern of racketeering activity. Consequently, Counts 3
and 4 of the Conplaint will proceed. Insum whilethe Governnent’s
theories of liability have beenlimted, the extent of Defendants’
potential liability remains, inthe estimation of both parties, inthe
billions of dollars. The scope and conplexity of this case wll
continue to pose significant challenges to the parties and to the

Court.



1. The Governnent’s Medical Care Recovery Act claimw Il be
di sm ssed. The congressional intent in enacting MCRAin 1962--at which
ti me Medi care di d not exi st and t he Federal Enpl oyees Health Benefits
Act ("FEHBA")3was still inits infancy--was to provide aneans for the
Government to recover fromthird-party tortfeasors* nedi cal expenses it
had furnished for (primarily mlitary) enployees. Applying the

principles fromarecent U S. Suprenme Court decision, FDAv. Brown &

W1 Ilianmson Tobacco Corp.,— U S --, 120S. &. 1291 (2000), this Court

concl udes t hat Congress did not intend that MCRA be used as a nechani sm
to recover Medi care or FEHBA costs. The Court reaches t hi s concl usi on
aft er exam ni ng t he broad cont ext i n whi ch MCRA has exi sted for 38
years--includingits legislative history, the constructiongivenit by
t hose agenci es chargedwithits interpretation, a body of | ong-standi ng
state and federal case law, and its total non-enforcenment by the
Departnment of Justice for thirty-seven of those thirty-eight years.
2. The Governnent’s Medi care Secondary Payer claimw || al so be
di sm ssed. MSP permts the Governnment to seek rei mbursenent from
i nsurance entities, when Medi care has pai d for heal th care expenses for
whi ch t hose entities shoul d have paid. Although MSP al so al | ows t he

Covernnent to bring suit agai nst non-insurance entities requiredto pay

3 FEHBA is codified at 5 U. S.C. 8§ 8901 et seq.
4A"tortfeasor" is anindividual or entity that conmits a civil

wrong for which arenedy, usually nonet ary damages, may be obt ai ned.
See Black’s Law Dictionary (7th ed. 1999).

4



for health care costs under a "self-insured plan,"” the Governnent’s
Conmpl ai nt contains no all egation that Defendants have at any ti ne
mai nt ai ned a "sel f-insured plan,"” as that termis defi ned by MSP and
the rel evant regul ations. Further, it is clear that Congress di d not
intend MSP to be used as an across-the-board procedural vehicle for
suingtortfeasors, whichis precisely howthe Governnent attenpts to
use the statute in this case.

3. The Gover nnent’ s Racket eer | nfl uenced and Corrupt O gani zati on Act
claims will bepermttedtogo forward. The Governnment has adequatel y
all eged, whichisall it nust doat thisearly stageinthelitigation,
t he necessary el enents of a RICOcl aim that Defendants fornmed an
"enterprise"” whichengagedintherequisite "pattern of racketeering
activity." Inaddition, giventhe nature and scope of Defendants’
al | eged prior m sconduct, the Governnment has adequately pleadedits
basi s for requestinginjunctiverelief, includingthe specific renedy
of di sgorgenent.>

1. Standard of Revi ew

A "conpl ai nt shoul d not be dism ssedfor failuretostate aclaim
unl ess it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief."

Conley v. G bson, 355 U S. 41, 45-46 (1957); see al so Davi s v. Monroe

5"Di sgorgenent"” is defined as the "act of giving up sonet hi ng
(such as profitsillegally obtai ned) on demand or by | egal conpul sion. "
See Black’s Law Dictionary (7th ed. 1999).
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County Bd. of Educ., 526 U S. 629, 654 (1999). At the notion to

di sm ss stage, "the only relevant factual allegations are the

plaintiffs’," and they nust be presuned to be true. Ranirez de

Arel |l ano v. Wi nberger, 745 F. 2d 1500, 1506 (D.C. Cr. 1984), vacated

on ot her grounds, 471 U.S. 1113 (1985); Shear v. National Rifle Ass’n

of Am, 606 F. 2d 1251, 1253 (D.C. Cir. 1979). Despite the sweeping
breadt h and seri ousness of the Covernnent’s all egations, their validity
is not for this Court to judge at this tine.

[11. St at enent of Facts

The Governnent’ s Conpl ai nt describesindetail what it allegesto
be a four-decade | ong conspiracy, dating fromat |east 1953, to
intentionally andwi |l fully deceive and m sl ead t he Aneri can public
about, anong ot her t hings, the harnful nature of tobacco products, the
addi ctive nature of nicotine, and the possibility of manufacturing
saf er and | ess addi cti ve tobacco products. Conplaint ("Conpl.") at
3. Defendants’ conspiratorial activity includes nmaki ng numerous "fal se
and decepti ve" statenents and conceal i ng docunents and research i n an
attenmpt to cover-up their deceit. Conpl. at 5. Accordingtothe
Gover nnent, Def endants conti nue to "prosper and profit"” fromtheir
actions andwill continuetodosointothe future, unless restrained
by this Court. Conpl. at 1 6. The specifics of the all eged conspiracy
are descri bed bel ow.

"Inthe 1940’ s and early 1950’ s, scientific researchers published



findings that i ndicated arel ati onshi p bet ween ci garette snoki ng and
di seases, includinglung cancer.” Conpl. at {1 30. Tobacco conpani es
"closely nonitored” this research, conscious that if the public becane
awar e of these findi ngs, the conpanies’ profits would likely decline
and t hey woul d "face the prospect of civil liability and gover nnent
regulation.” Conpl. at § 31. To conbat these possibilities, the chief
executives of Defendants Anerican Tobacco, Brown & W/ Iianmson,
Lorillard, Philip Murris, and R.J. Reynolds net inlate 1953 i n New
York City, where they devi sed a concerted strategy to preserve and
expand the market for, and profits from cigarettes. Conpl. at

According to the Governnment, t he underlyi ng strategy Def endants
adopted was sinple: to deny that snoking caused disease and to
consi stently mai ntain that whet her snoki ng caused di sease was an "open
gquestion.” Conpl. at § 34. Tomaintainand further this strategy,
Def endants i ssued deceptive press rel eases, published fal se and
m sl eadi ng articl es, destroyed and conceal ed docunment s whi ch i ndi cat ed
t hat therewas in fact acorrel ati on bet ween snoki ng and di sease, and
aggressively targeted children as potential newsnokers. Conpl. at |
36.

One of the first maj or steps Defendants t ook was t o announce t he
formation of anentity initially known as t he Tobacco | ndustry Research

Committee ("TIRC") and which | ater became known as t he Counci |l for
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Tobacco Research ("CTR' or "Council").® This entity, which Defendants
publici zed wi del y as an obj ecti ve resear ch body, published in January
1954 a ful | - page statenent that ran i n 448 newspapers t hroughout t he
United States. Titled "AFrank Statenent to Ci garette Snmokers," the
st at ement asserted that, accordingto "distinguished authorities,"”
"thereis no proof that cigarette snokingis one of the causes" of |ung
cancer. Conpl. at § 37. Defendants further stated: "W believethe
products we nmake are not injurious to health"--even t hough Def endants’
own enpl oyees had by this tinme "identifiedthe carci nogeni c subst ances
i n tobacco snoke." Conpl. at 71 37, 38. Promi sing to aid and assi st
research into all phases of tobacco use and health and to provide
conpleteinformationto the public, the publication statedthat the
new y f or med Counci | woul d performi ndependent, objective, and reliable
research about the allegations against snoking. Conpl. at § 37.7
Accordi ng to the Governnent, CTRwas not i ndependent, objective
or reliable. Its purpose was not toresearch i ssues of concerntothe
public, but rather to serveas a"front" or "cover" for Defendants’

conspiracy to conceal the truth about snoking’ s health risks. Conpl.

6 According to the Governnent, Defendant Liggett did not jointhe
Council until 1964. Conpl. at { 41.

" Def endant s al so established a Scientific Advi sory Board ("SAB"),
whi ch t hey cl ai ned was an i ndependent research armof the CTR. Conpl .
at 1 61. The Governnent di sputes this, alleging that the SAB was
"closely controlled" by Defendants to prevent it from approving
resear ch that suggested any | i nk bet ween snoki ng and di sease. Conpl .
at 7 62.



at § 60. Defendants used CTRto fund "Speci al Projects" that were
devi sed to count er evi dence of snoking’ s adverse health effects by
provi di ng al ternative expl anati ons for tobacco-rel at ed di seases.
Compl . at ¥ 65.

The Governnment al | eges t hat t hese proj ects were designed | argely
to generate research data and wi t nesses for use indefending|lawsuits
and opposi ng tobacco regul ati on, rather thanto ascertai n or i nprove
t he safety of Defendants’ products. To acconplish this objective,
Def endant s put attorneys in control of the Council’s research and
devi sed strategies to withhold from civil discovery critical
i nformation about the health effects of cigarette snoking by i nproperly
i nvoki ng the attorney-client privil ege and wor k- product doctrine. 1d.
| f CTRresearch ever "threatened to confirmthe |i nk bet ween snoki ng
and di sease, " Defendants exerted pressure on the scientists conducting
the research, soas to alter theresults, term nate the research,
and/ or conceal the findings. Conpl. at { 67.

I n 1958, Def endants created anot her entity, the Tobacco I nstitute
("TI™), a"publicrelations organi zati on" whose functi on was to keep
t he public, the nedi cal establishnent, the nedia and t he governnent in
t he dar k about tobacco’s health ri sks, especially the "connection
bet ween snoki ng and di sease.” Conpl. at | 42.

Def endants al so entered i nto what they terned a "gentl eman’s

agreenent” not to performin-house research on snoki ng, health, or the



devel opnent of "safe" cigarettes. Conpl. at T 45. Each Def endant
enforced this agreenent--a central tenet of the conspiracy--by
obstructing research efforts by any other conpany. Even when
i ndi vi dual conpanies perforned limted in-house research, the
f undanent al under st andi ng renmai ned intact: informati onthat woul dtend
to establish the harmcaused by ci garette snoki ng woul d be suppressed
and conceal ed. Conpl. at { 48.

The Governnent al | eges that over the course of the conspiracy,
Def endant s have made nunerous m sst at enments concerni ng oneitemin
particul ar: nicotine. Defendants continually deniedthat nicotineis
addi ctive, eveninthe face of overwhel m ng evi dencetothe contrary.
Compl . at 1Y 71-72. For exanple, Defendant Brown & W I I ianmson
acknow edged internally in 1963 that "we are . . . inthe business of
selling nicotine, an addictive drug.” Conp. at § 72. Researchers
hired by Philip Morris in the 1980's concluded that "in terns of
addi cti veness, ‘nicotine | ooked Iike heroin’." Conpl. at § 73.
| nst ead of maki ng these results public, however, Defendant Philip
Morris threatened the researchers with legal action, killedthelab
ani mal s, renoved t he | ab equi pnment and cl osed the | ab down entirely.
Id.

And i n 1963, Defendant Brown &W I Iianson del i berately w thheld
fromt he Surgeon General research on t he addi cti veness of nicoti ne.

Conmpl . at 1 74. Wen t he Surgeon General finally concl uded, based on
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i ndependent research, that nicotineisinfact addictive, Tl attacked
and criticizedthe report as "an unproven attenpt to find sonme way to
di fferenti ate snoki ng fromot her behaviors." 1d. Defendants have
engaged i n t hese and nuner ous ot her acts of decepti on because t hey
recogni ze that "getting snokers addi cted to nicotineis what preserves
t he market for cigarettes and ensures their profits.” Conpl. at  71.

Not only have Def endants deni ed t he addi cti ve powers of ni coti ne,
but it is alleged that they have al so taken non-public actions to
i ncrease its potency and nmake ci garettes even nore addi ctive. Despite
havi ng used "hi ghly sophisticated technol ogies,” including the
sel ecti ve breeding and cul ti vati on of tobacco plants, to nani pul ate and
i ncrease the potency of nicotineintheir cigarettes, Conpl. at Y 77,
Def endant s have repeat edl y deni ed t hat t hey nmani pul ated t he | evel of
nicotine in their products. Conpl. at 1 79. A 1994 R J. Reynol ds
advertisenent, for exanple, states: "W do not i ncrease the | evel of
ni cotine inany of our products in order to addi ct snokers.” Conpl. at
1 81. Defendants al so marketed "light" or "lowtar/lownicotine"
cigarettes as being | ess hazardous to snokers, Conpl. at 86, even
t hough i ndi vi dual s who snoke such ci garettes are "not appreciably
reducing their health risk."”™ Conpl. at § 88.

The Governnent al so al | eges t hat Def endants suppressed research
regardi ng | ess hazardous cigarettes. Phillip Mrris, for exanmpl e,

conduct ed resear ch whi ch concl uded t hat a "nedi cal | y accept abl e | ow
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carci nogen cigarette may be possible,” but this finding was never
rel eased to the public. Conpl. at § 105. Indeed, Defendants have
refused t o acknow edge t he possi bility of such acigarette. Conpl. at
191 108, 109.

The Gover nnent char ges t hat Def endant s have "aggressi vel y target ed
their canpaigns to children.” Conpl. at § 96. R J. Reynol ds’ Joe
Canel canpaignis just one of the nost wel | -known exanpl es of such
tactics. Conpl. at § 97. Defendants have advertised in stores near
hi gh school s, pronot ed brands heavi |y duri ng spring and sunmer breaks,
gi ven away ci garettes at pl aces where young persons congregate, paid
for product placenment in novies with youth audi ences, placed
adverti senments i n magazi nes wi t h hi gh yout h reader shi p, and sponsor ed
sporting events, rock concerts, and other events of interest to
children. Conpl. at 1 96. Defendants have consistently nade fal se and
m sl eadi ng statenents that their expenditures on advertising and
mar ket i ng wer e di rect ed excl usi vely at convinci ng current snokers to
switch brands, not at enticing children. Conpl. at  100.

The Government mai ntains that all the above m sstatenents, and
fraudul ent and conspiratorial activity are ongoi ng. Al t hough
Def endant s have now adm tted that there is "a substanti al body of
evi dence whi ch supports the judgnent that cigarette snoking pl ays a
causal roleinthe devel opnment of | ung cancer and ot her di seases in

snmokers," Conpl. at § 116, and have conceded that cigarettes are
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"addictive," as that termis used by the public at | arge. Conpl. at |
120, Defendants still market their products in deceptive and unl awf ul
ways; they conceal docunments relating to the health effects of
cigarettes, nicotine andthe true nature of CTR, and they continue to
pose athreat "tothe health and wel | - bei ng of the American public.”
Conpl. at | 124.

The Government al | eges that t he harmcaused by t he Def endant s’
decades- | ong conspi racy has conpel | ed nunerous entities, includingthe
governnment, to expend i mrense resources to treat, alleviate and
m nimze the resul ting di sease and devastation. Conpl. at 6. In
t hi s action, the Governnent seeks to recover sone or all of the "$20
billion annually" it has spent totreat the "injuries and di seases
caused by def endants’ products.” Conpl. at 5. It al so seeks vari ous
forms of equitablerelief, includingthe di sgorgenent of Def endants’
profits, to deter Defendants and others fromengaging in sim/lar
conduct in the future.

| V. Defendants’ Mdtion To Disniss?8

A. The Governnment’s Medical Care Recovery Act Claim
I n 1962, Congress enacted the Medi cal Care Recovery Act ("MCRA"),
whi ch provides in pertinent part:

I n any case in which the United States i s authorized or

8 Section | Vspecifically addresses argunents rai sed by t he Non-
Li ggett Defendants but applies equally to Liggett, which has joinedin
this Mtion.
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requi red by lawto furnish[or pay for]®hospital, nedical,

surgical, or dental careandtreatnent . . . to a person who

isinjuredor suffers adisease, . . . under circunstances

creatingatort liability uponsonmethird person. . . to

pay damages therefore, the United States shall have ari ght

to recover (independent of the rights of the injured or

di seased person) fromsaidthird person, or that person’s

i nsurer, the reasonabl e val ue of the care and treat nent so

furni shed, to be furni shed, paidfor, or to be paidfor and

shall, astothisright be subrogated to any right or claim

that the injured or di seased person. . . has agai nst such

third person .
42 U.S.C. 8§ 2651(a), Pub. L. No. 87-693, §8 1, 76 Stat. 593 (1962).

At first blush, MCRA's | anguage m ght seemquite clear. The
statute general ly provi des the Governnent with a neans to recover from
tortfeasors the health care costs it has expended on behal f of victins
of tortious conduct. If the Governnent has "paid for" or "furni shed"
such care, it may seek rei nbursenent fromthe i ndi vidual or entity that
caused theinjury. The statuteis broadly worded: Congress coul d have
restrictedthe Governnment’ s ability to obtainreinbursenment i nany
nunmber of ways, both substantively and procedurally, but it did not.

However, the specific question beforethis Court--anditis a
difficult one the resol ution of which has enornous ram fications --is
whet her MCRA, a statute enacted i n 1962 and anmended i n a mi nor fashi on

i n 1996, covers, or was i ntended by Congress to cover, paynents nade by

t he United States Government under Medi care and t he Federal Enpl oyees

® The bracket ed | anguage was added by a 1996 anendnent. See Pub.
L. No. 104-201, § 1075, 110 Stat. 2442, 2663 (1996).
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Heal t h Benefits Act ("FEHBA")°to treat tobacco-relatedill nesses
all egedly caused by Defendants’ tortious conduct.

Only a fewnont hs ago, the Suprene Court grappl ed with an equal |y

difficult issue of statutory interpretation in EDA v. Brown &

W/l ianson Tobacco GCorp., — U. S. --, 120 S. C. 1291 (2000), acasein

which it had to deci de whether the Food and Drug Adm ni stration
possessed authority to regul ate tobacco products as customarily
mar keted. VWil e this Court fully recogni zes that the present case,

unl i ke Brown & W1 1ianson, does not invol ve "an adm ni strative agency’s

construction of astatute,” thereby triggeringthe two-stepChevron

anal ysis, 120 S. Ct. at 1300 (citingChevron U.S. A. Inc. v. Natural

Resour ces Def ense Council, Inc., 467 U.S. 837 (1984)), the general

anal yti cal approach followed inBrown &WIlliansonas it relatesto

statutory construction and congressi onal intent is neverthel ess
instructive and illum nating. Like the Suprenme Court in Brown &

WIllianmson, this Court’s obligationis to ascertain congressional

intent by viewing a particular statute in the context of rel evant

10 FEHBA is codified at 5 U.S.C. § 8901 et seq.

11 Even assum ng that the Departnment of Justice should be
consi dered an "agency" for purposes of Chevron analysis, itisentitled
to no deference for its interpretation of MCRA, FEHBA or Medi car e,
because it is not the agency entrusted to adm ni ster those st at utes.
"[W hen an agency interprets a statute other than that whichit has
been entrusted to adm nister, itsinterpretationis not entitledto
deference."” lllinois Nat’l Guardv. National Labor Rel ati ons Auth.,
854 F. 2d 1396, 1400 (D.C. Gr. 1988) (citations and i nternal quotations
onmi tted).
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congressi onal action taken during and subsequent toits enactnent.
Accordingly, there are significant principles articul ated by the Brown

& Wllianmson Court that speak to how the instant case should be

resol ved.

One such principleis that subsequent | egi slative acti on nay shed
i ght on congressional intent. "At thetinme astatuteis enacted, it
may have a range of pl ausi bl e meani ngs. Over tine, however, subsequent
acts can shape or focus those neanings." 120 S. Ct. at 1306.%% In
adopti ng subsequent statutes, Congress i s presuned to act "agai nst the
backdr op” of agency statenents regarding the paraneters of the agency’s
authority to act under the original statute. [d. at 1306-07.

Anot her such principle is that agency "interpretati ons and
practi ces" shoul d be gi ven "consi der abl e wei ght where t hey i nvol ve t he
cont enpor aneous construction of a statute and where they have beenin

longuse." Davisv. United States, 495 U. S. 472, 484 (1990). In fact,

congressi onal action (or inaction) can, in certain circunstances, be
vi ewed by courts as having "effectively ratified" an agency’s | ong-

standi ng position. 120 S. C. at 1307.13

12 To t he ext ent that t he Gover nnent cont ends t hat t he questi on
present ed can be resol ved by resort to MCRA' s | anguage al one, see
Govt’s Qpp’' n at 14-15, its argunent is flatly inconsistent withBrown
&WIllianson' s requirenent that statutes |i ke MCRA be viewed inthe
context of "subsequent acts."”

B Brown & WIlianmson was certainly not the first occasionin which
t he Suprene Court expressed suchaview InETCv. Bunte Bros., Inc.,
312 U. S. 349, 352 (1941), the Court stated: “just as established
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A final principle announced by the Suprene Court--and one which
has nore concrete applicationintheinstant case--is that Congress,
"for better or for worse, has created a di stinct regul atory schene for
t obacco products.” 120 S. Ct. at 1315. In conjunction with this
schene, "Congress has persistently acted to precl ude a neani ngful rol e
for any adm ni strative agency i n making policy on the subject of

t obacco and health." 1d. at 1313; see alsoid. at 1309 (Congress’

intent was to "preclude any adm ni strative agency fromexerci sing
significant policymaking authority on the subject of snoking and
health"); id. at 1315 (Congress has "repeatedly acted to precl ude any
agency fromexercising significant policymking authority in the
area").

The pri nci pl es del i neat ed above | ead t his Court to t he concl usi on
t hat Congress did not i ntend MCRAto cover Medi care or FEHBA expenses.

1. Legislative History

Recourse to MCRA' s | egi sl ati ve history cannot by itsel f answer the
question presented (i.e., whether MCRA appl i es t o Medi care and FEHBA
expenses), sincetherecordrelatingtothe statute’s enactnent is

virtual Iy non-existent. Neverthel ess, eventhe sliver of |egislative

hi story that does exist provides the Court with "guidance"” in

practice may shed Ii ght on t he extent of power conveyed by gener al
statutory | anguage, so t he want of assertion of power by those who
presumabl y woul d be al ert to exerciseit, isequally significant in
det ermi ni ng whet her such power was actually conferred.” See al so
BankAnmerica Corp. v. United States, 462 U S. 122, 130 (1983).
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under st andi ng how Congr ess nmeant MCRAto be interpreted. See Nati onal

Wldlife Federation v. Snow, 561 F.2d 227, 237 (D.C. Cir. 1976);

Anerican Soc’y of Travel Agents v. Blunmenthal, 566 F. 2d 145, 166 (D. C.
Cir. 1977) ("Legislative history can be and often is an i nportant
instrunent inthe determ nation of congressional intent.") (Bazel on,
C.J., dissenting).

The parties agree, and the | egi sl ative history confirns, that MCRA

was enacted i n response to a 1947 Suprene Court decision, United States

v. Standard G| Co., 332 U S. 301 (1947), which held that the

Governnment | acked a common | aw cause of action to recover from
tortfeasors expenses the Governnent had incurredintreatingmlitary

personnel under its health care prograns. 1d. at 314-16. Standard Q|

narrowy construed the Governnent’s authority to recover such
expendi tures and di rect ed Congress to enact appropriate |l egislationif
it wishedto provide the Governnment with nore expansi ve authority. 1d.
at 315-16.

For over a decade, Congress apparently ignoredStandard G| and

did nothing to provide the Governnment with a statutory cause of action
to recover the nedi cal expenses resulting fromcare it had provided.

Finally, in 1960, thirteen years after Standard G | was handed down,

the Conptroll er General of the United States submtted a Report to
Congress entitl ed “Report On Revi ewOf The Governnent’ s Ri ghts And

Practices Concerni ng Recovery OF The Cost OF Hospital And Medi cal
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Services I n Negligent Third-Party Cases.” See Govt’s Opp’ n, Appendi X
("App.") at 5. The Report’s purpose was to "ascertain the extent,
adequacy, and consi stency of the rights and practi ces of the Gover nnent
torecover" the costs of healthcareit furnishedtotort victins. |d.
I n particul ar, the Report reviewed the ability of four governnent
agenci es to recover their nedical costs: the Departnent of Defense, the
Vet erans Admi ni stration, the Departnment of Health Education and
Wel fare’s Public Health Service, and t he Labor Departnent’ s Bureau of

Enmpl oyees’ Conpensation. 1d. at 6.

The Report explicitly referred to Standard G| and what the
Conptrol | er General determ ned the consequence of that deci sionto be,
namely, that "each year the Governnent is not recovering several
mlliondollars of costsinnegligent third-party cases.” |d. at 14.
The Report | abel ed thi s outcone "i nequitabl e" and decl ared t hat "t he
Gover nnent shoul d have theright inall casestorecover its costs of
treatingthoseinjured as aresult of the negligence of third parties.”
Id. at 10. The Conptrol |l er General therefore reconmmended t hat Congress
adopt one of two options for remedyi ng the probl em enact | egislation
“inthe formof either ageneral bill” or anend t he st at ut es gover ni ng
"t he specific agencies involved.” 1d. at 10, 20-21. It shoul d be
remenber ed t hat Medi care, enacted in 1965, did not exist when the
Comptrol |l er General issued his report, in 1960, but FEHBA did.

Inresponsetothe Conptrol |l er General’s Report, Congress chose
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the alternative of enacting “a general bill” rather than anmendi ng
st at ut es agency by agency. According to the Senate Report on MCRA, the
statute’s "purpose" was to

provi de for the recovery by the United States fromnegli gent
third persons for the cost of hospital, nedical, surgical,
or dental care and treatment furnished by the United Stat es,
pursuant to authority or requirenent of | aw, to a person who
isinjured or suffers a di sease under circunstances creating
atort liability upon such third person.

S. Rep. No. 87-1945 (1962), reprintedin 1962 U.S.C.C. A N. 2637, 2637

(under headi ng "Purpose”). Both the House and Senat e Reports state
t hat MCRA woul d enabl e the Government to recover expenses under
“Is]tatutes providing for care by the Departnent of Defensetomlitary
personnel and t heir dependents, the Public Health Service to Coast
Guard personnel and ot her classes of persons, and the Veterans’
Adm nistrationto veterans.” 1d. at 2639; H Rep. No. 87-1534, at 5
(1962).

Whi | e this | anguage woul d, by itsel f, suggest anintent tolimt
MCRAto t he cost of health care provided to nenbers of themlitary,
t he very next paragraph of the Senate Report di scusses t he manner in
whi ch t he Gover nnent woul d be abl e t o recover paynents made under t he
Federal Enpl oyees’ Conpensation Act ("FECA").!* Since that statute
covers civilian enpl oyees, it is clear that MCRAwas not neant to be

restricted to the mlitary.

4 FECA is codified at 5 U S.C. 8§ 8132, and provides for
unenpl oyment conpensation benefits.
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The t hree docunent s descri bed above (the Conptrol |l er General ’s
Report, the Senate Report and t he House Report) constitute MCRA' s
entire legislative history. However, even nore significant than what
the l egislative history does contain (verylittle) is what it does not.
Despite the fact that the Conptrol |l er General’ s Report expressly refers
t o FECA- - whi ch bot h parties agree i s covered under MCRA--nowhere inthe
Report is any nmention nade of FEHBA, t he wi de-ranging civilian health
i nsurance programwhi ch had been enact ed several years earlier, and
whi ch t he Governnment nowcl ains i s al so covered by MCRA. Nor didthe
Senate or House Reports refer to FEHBA, even in passing. These
onmi ssions are, if not indirect conflict, at | east in sharp tension
wi th the Governnent’ s positionthat MCRA applies to FEHBA. Surely,
Congr ess knew of FEHBA' s exi stence, especially since that statute had
been enacted only five years before MCRA

Al t hough the | egi sl ative history, and particul arly Congress’
failureto mke any nenti on of FEHBA after specifically nentioning
ot her prograns covered by the statute, woul d by i tsel f suggest that
MCRA was not nmeant to apply to FEHBA, the paucity of |egislative
hi story necessitates a reviewof other considerations relatingto

congressional intent.?®®

% The Governnent contends that there i s an additional piece of
| egislative history relatingto Medi care, not MCRA, whi ch supportsits
interpretation of MCRA. The Senat e Report acconpanyi ng t he ori gi nal
Medi care Act states that Medicarewill not pay "for any itemor service
furni shed an i ndividual if neither theindividual nor any ot her person
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2. Agency Interpretations

Anot her tool for ascertaining congressional intent isto exam ne
t he statenents, rulings and interpretations of governnent agenci es- -
particul arly those agencies entrusted to adm ni ster the rel evant
statute. Because the Heal th Care Fi nanci ng Adm ni stration ("HCFA") is
t he agency charged with adm ni stering MCRA, its approach to enforcing
t hat statute should be given special attention.

As aninitial matter, it cannot be overl ooked t hat HCFA has i ssued
no MCRA-speci fic regul ati ons providi ng for recovery of Medi care or
FEHBA costs. | ncontrast, agenci es that do have, and have al ways had,
an undi sput ed and establ i shed ri ght to recovery under MCRA, such as
t hose governi ng t he arned servi ces, do have such regul ations i n pl ace.
See 32 C.F.R 8 199.12 (Civilian Health and Medi cal Programof the
Uni f or med Servi ces ("CHAMPUS') MCRAregul ations); 32 C. F. R 88 842. 115-

842. 125 (Air Force MCRAregul ations); 32 CF. R 88 757.11-757. 20 ( Navy

(such as a prepaynent plan) has a |l egal obligation to pay for or
provi de the services, " and t hat under such a circunstance, "the third-
party liability statute 42 U. S. C. 2651- 2653 [ MCRA] woul d not apply."
S. Rep. No. 89-404, at 48 (1965), reprintedin 1965 U S. C C A N 1943,
1989. Al though the Governnent argues that thisis aclear indication
t hat Congress i nt ended MCRAto appl y t o Medi car e expenses, Govt’s Qop’ n
at 17, the Court finds this "obliquereference”" tothe MCRAstatute
i nconcl usi ve at best, especially whenit is evaluatedinthelarger
cont ext of near total congressional silence concerning any connecti on
bet ween MCRA and t he mammot h Medi care program See Requl ar Conmbn
Carrier Conferencev. United States, 820 F. 2d 1323, 1328 (D.C. Cir.
1987) (finding that "it strains credulity to suggest . . . that [a]
Senate Report' s obliquereference” to acertain exenption"reflects an
ot herwi se unarticulatedintent” to apply that exenptionin away never
ot herwi se nmentioned in the legislative history).
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MCRAregul ations); 33 C. F.R § 25.131 (Coast GQuard MCRAregul ati ons). 6
No such structure has ever been established by HCFAto col | ect Medi care
or FEHBA expenses under the general MCRA framework.

Mor eover, several agenci es have explicitly concluded t hat MCRA
does not provide the Governnent with a cause of action to recover
Medi care costs. First, in 1968, the General Counsel of the Federal
Bur eau of Heal th I nsurance (whi ch adm ni stered Medi care at that tine)

i ssued an Opinionto that effect, statingthat Medi care paynents are

16 For exanpl e, the regul ati ons gover ni ng MCRA-recovery of expenses
i ncurred under CHAMPUS r equi re any person furni shed care and treat nent
under CHAMPUS

(i) To provide conplete information regarding the
ci rcunstances surroundi ng aninjury as a condi ti on precedent
to the processing of a CHAMPUS cl ai mi nvol vi ng possi bl e
third-party liability.

(ii) Toassigninwitingtothe United States his or her
cl ai mor cause of action against the third personto the
extent of the reasonabl e val ue of the care and treat nent
furni shed, or to be furnished, or any portion thereof;

(i1i) To furnish such additional information as may be

request ed concerningthe circunstances givingrisetothe
injury or di sease for which care and treat nent are bei ng
given and concerning any action instituted or to be
instituted by or against a third person;
(iv) Tonotify the responsiblerecovery judge advocate, the
CHAMPUS fi scal internediary or General Counsel, OCHAMPUS, or
ot her officer who is representing the interests of the
governnent at thetinme, of asettlenent wwth, or an of fer of
settlement froma third person; and,

(v) To cooperate in the prosecution of all clains and
actions by the United States against such third person.

32 CF.R 8§ 199.12(e)(2). None of the above nentioned actions is

required of recipients of health care under Medi care or t he FEHBA
program
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“insurance benefits,” as di stingui shed fromthe health care “provi ded
directly by the federal governnment” to which MCRAcl early applied. See

Subr ogati on Ri ghts Under Medi care, For the Defense, Apr. 1970, at 44

(Defs.” Mem, App. J at 67). Second, in 1979, HCFA issued a ruling
that, incases inwhichthe Governnment was | i able for aninjury under
t he Federal Tort Clainms Act ("FTCA") and Medi care pai d the nmedi cal
expenses, the victimcouldretainall paynents the Governnent nade to

her under the FTCA. See HCFARuling 79-4 (1979), reprintedin 52 Fed.

Reg. 26,088, 26,090 (1987). Therational e underlyingthis ruling (that
Medi care was not to receive any rei nbursement for the care it had
provi ded to the injured person) was t hat Medi care was “i n t he nat ur e of
soci al insurance.” |1d.

Since MCRA's enactnent in 1962, neither HCFA nor any ot her
adm ni strative agency has ever indi cated, or even suggested, that MCRA
applies to Medi care or FEHBA expenses. These agency st atenents and
sil ences, takenin conjunctionw ththe absence of regul ati ons t hat
woul d formal i ze and facilitate the Governnent’ s recovery of Medi care or
FEHBA cost s under MCRA, | end further credence to Def endants’ position
t hat MCRA was never neant to apply to Medicare or FEHBA expenses.

3. Application of the Brown & WIllianmson Principles

Havi ng consi dered both the |egislative history and agency
interpretations of MCRA, the Court’s final taskis to apply theBrown

&WI1lianmson principles enunciatedin Sectionl|V.A 1to discern what
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Congress’ intent was i n enacting MCRAin 1962 and anending it in 1996.
Based on t hi s exam nati on, the Court nust concl ude t hat MCRA does not
provi de t he Governnent with a cause of actiontorecover Medi care or
FEHBA expenses. The | egi sl ative history and rel evant agency conduct,
when t aken t oget her, overwhel m ngly support the notion that MCRA was
never intended to be used in the way the Governnment now advocates.

First, it issignificant that even though FEHBA exi st ed before
MCRA' s enact ment, MCRA makesno reference to FEHBA --either in the
statute itself, in the Ilegislative history or in agency
interpretations.

Second, it is strikingthat the Governnent had never, prior tothe
initiationof thislawsuit in 1999, attenpted to recover Medi care or
FEHBA cost s under MCRA. Al t hough t he Governnent is correct that nere
nonuse of a statute cannot cause the Governnent to forfeit powers

granted thereunder, see United States v. Morton Salt Co., 338 U. S. 632,

647-48 (1950), nonuse can be highly significant. Wen, despite many
opportunities to do so, a governnent agency refuses to t ake advant age
of the wi de-rangi ng powers seenmingly inplicated by astatute’ s plain
| anguage, courts may presune t hat Congress did not intend the statute
to be given the neaningthat its | anguage, inavacuum mn ght inply.

See Brown & W Il lianson, 120 S. Ct. at 1306-07; see al so BankAneri ca

Corp., 462 U.S. at 130-31 (hol ding that where Governnent had not

appliedastatuteinaparticular way i n 60 years, it had effectively
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acknow edged that it | acked authority to do so); Bunte Bros., 312 U. S.

at 352; National dassification Comm v. United States, 746 F. 2d 886,

892 (D.C. Cir. 1984). Thisis particularly trueinthis instance,
where t he broader interpretationof MCRA(i.e., that every conceivabl e
t ype of governnent expenditure, even under Medi care and FEHBA, can be

recover ed under MCRA) hadnever been advanced by any governnent entity

until thirty-seven years after the statute s enactnent.
Third, Congress is presuned to act "agai nst the backdrop" of

HCFA s interpretations of the statutes HCFAi s entrusted to adm ni ster.

See Brown & Wlliamson, 120 S. Ct. at 1306-07. HFCA consistently
i ndicated that it didnot understand MCRAto cover Medi care or FEHBA
expenses, and Congress never expressed any di sapproval with HFCA' s
readi ngs of MCRA. I n fact, Congress’ enactnent of the 1996 amendnent
to MCRA, which the parties agree codifiedthe existing manner i n which
MCRA was bei ng enforced, can be viewed as aratification of HFCA' s
consi stent and narrowinterpretation of that statute. 120 S. Ct. at
1307. Congress had the opportunity to express its displeasurewththe
restrictive way i n whi ch MCRA was bei ng enforced, but it didnot do so.

Finally, given Congress’ intense involvenent inlegislative
regul ati on of tobacco,!” and its keen awar eness of "tobacco’s health

hazards and i ts pharmacol ogi cal effects,” 120S. Ct. at 1313, it is

7 For a detail ed chronol ogy of congressi onal actioninthis area,
see Brown & Wlliamson, 120 S. Ct. at 1305-12.
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sinply inpossible to conclude that the Government’s current
interpretationof MCRA either initsoriginal or inits 1996 anended
form is onethat Congress intended. Infact, the Governnent’s readi ng
isindirect tension with Congress’ recogni zed intent to create a
"di stinct schenetoregul ate the sal e of t obacco products, focused on
| abel i ng and adverti sing, and prem sed on t he bel i ef that the FDAI acks
such jurisdiction under the FDCA." 1d. at 1313. It is therefore
particularly difficult to believe that Congress woul d have i ntended to
subj ect t obacco conpani es to extraordi nary financial [iability under
MCRA, when those entities are not even subject to rudi nentary FDA
regul ati on.

Congr ess has, through hearings and | egi sl ati on, closely nonitored
the cigarette i ndustry. Wile, over the years, it nay not have adopt ed
t he aggr essi ve, pro-consuner and pro-heal th stance that nmany activists
have continual ly fought so hard for, the i nescapable fact is that
Congress chose, as al egislative body, touseonly limted neasuresto
regul at e t obacco products and m nim ze their health hazards to t he
public. In light of all these considerations, it is sinmply
i nconcei vabl e t hat t he executive branch possessed f or so many years
(thirty-seven for FEHBA and thirty-four for Medicare) a statutory
weapon that coul d wi el d t he econom ¢, and t herefore regul atory, clout
MCRA woul d carry i f enforced as the Governnent advocates. Thisis

especially true given that there has never been any congressi onal
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recognition that this substantial power exi sted or congressi onal denand
that it beutilized. Congress’ total inactionfor over three decades
"preclude[s] an interpretation" of MCRA that would permt the

Government to recover Medi care and FEHBA expenses. ® See Brown &

Wllianmson, 120 S. Ct. at 1312.

Accordingly, the Governnment’s MCRA clai m nust be di sm ssed.

B. The Governnent’s Medi care Secondary Payer Provisions Claim

The Medi care Secondary Payer provisions ("MSP"), a series of

anendnent s t o Medi care enacted i n 1980 and further anended t hereafter, 1°

8 There is an additional reason that the Court reaches this
concl usi on. \When Congress enacted t he 1996 anmendnent, t here was an
exi sting body of case | awconcerning the "coll ateral source" doctrine
i n whichfederal and state courts have consistently and uniformy
decl ared Medi care to be a separate and di stinct "social insurance" fund
intowhichcitizens contribute. See, e.q., District of Colunbiayv.
Jackson, 451 A 2d 867, 871-872 (D.C. 1982); Mol zof v. United States, 6
F.3d 461, 466 (7th Cir. 1993); Titchnell v. United States, 681 F. 2d
165, 174-76 (3d Cir. 1982). Accordingtothese cases, it is not the
Governnment, but rather individuals, who "pay for" Medicare. If this
Court weretoruleinfavor of the Governnment on the MCRA Count, it
woul d ef fectivel y be decl ari ng that the Governnent "pays for" Medi care,
thus undermning the viability of a substanti al and | ong- st andi ng body
of case law to the contrary.

¥ Pub. L. No. 97-35, §988, 95 Stat. 604 (1981). The anendnents
are codified at 42 U. S.C. 8 1395y, which provides in pertinent

| n order to recover paynent under this subchapter for such
anitemor service, the United States may bring an acti on
agai nst any entity which is required or responsible
(directly, asathird-party adm ni strator, or otherw se) to
make paynent with respect to suchitemor service (or any
portion thereof) under a primary plan .

42 U.S.C. & 1395y(b)(2)(B)(ii).
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provi de t he Governnent with statutory authority to obtain rei nbursenent
for certain Medi care expenditures. MSP essentially makes Medi care a
“secondary” payer where another entity is required to pay under a
“primary plan” for an individual’s health care. See 42 U S.C. 8§
1395y(b)(2). If the "primary" payer has an obligati on to pay for such
costs, but does not and cannot "reasonably be expected" to do so,
Medi care may nmake a "conditional paynent”™ and |ater denmand
rei mbursenment fromthe primary plan. 42 U.S.C. 8§ 1395y(b)(2)(A) and
(B)(ii). If theentity adm nistering the primary plan refuses to
rei nburse, the Government may then bring suit against it torecover the
Medi care paynents.

A"primary plan" is definedinthe statute as "a group heal th pl an
or large group health plan, . . . awrknmen' s conpensation | awor pl an,

an autonobile or liability insurance policy or plan (including a

self-insured plan) or no fault insurance . . ." 42 U S.C. 8

1395y(b) (2) (A) (enphasis added). A“self-insuredplan” isinturn

definedintheinplenentingregulations as an "arrangenent, oral or

witten. . . toprovide health benefits or nedical care or [to] assune
legal liability for injury or illness” under which anentity "carries
itsownriskinstead of taking out insurancewithacarrier.” See 42

C.F.R 88 411.21 (defining the term"plan") (enphasis added) and
411.50(b) (defining the term"self-insured plan").

It is this |last phrase--"self-insured plan"--on which the
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Governnment rests its |l egal basis for Count 2 of this lawsuit. The
Governnment’ s theory, as expressedinits Oppositionto Defendants’
Motion to Dismiss, is that Defendants have t hensel ves assuned t he
[iability stenm ng fromtobacco-relatedtort suits and, therefore, as
"self-insured"” entities, my be sued under MSP.

To survive anotionto dismss, aconplaint "nust all ege all the

mat eri al el ements of [a] cause of action.” Taylor v. FDIC, 132 F. 3d

753, 761 (D.C. Cir. 1997) (internal citations omtted); see al so

Croi xl and Properties Ltd. Partnership v. Corcoran, 174 F. 3d 213, 215

n.2(D.C Cr. 1999); Alicke v. MJ Comuni cations Corp., 111 F. 3d 909,
912 (D.C. Cir. 1997).

The MSP Count of the Governnent’s Conpl ai nt states sinply that
"def endant s are requi red and responsi bl e t o nake paynent for the health
care costs of Medi care beneficiaries that were caused by def endants’
tortious and unl awful conduct, which costs have been and will be
unlawful ly shifted to the United States.” Conpl. at § 170. The
Conpl ai nt does al |l ege, in other words, that Defendants are "required or
responsible. . . tonmake paynent"” for certain health care costs, thus
tracking a portion of the statute’s |anguage. See 42 U. S.C. 8§
1395y(b) (2) (B) (ii).

However, there are a nunber of "material el enents"?2® of an MSP

cause of action conspi cuously absent fromthe Conplaint. First, the

20 See Taylor, 132 F.3d at 761.
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Conpl ai nt does not al |l ege, i n eventhe nost concl usory fashion, the
exi stence of any "prinmary pl an" under whi ch Def endants pay heal th care
costs, despitethe fact that the statute on which the Governnent bases
itsclaimappliesonlytoentitiesrequiredto nmake paynent "under a
primary plan." See 42 U.S.C. 8§ 1395y(b)(2)(B)(ii). 1In fact, the
Conpl ai nt does not even all ege the existence of any el enents of a
"primary plan," such as a "plan" or an "arrangenent." See 42 C.F.R 8§
411.21. Even if the Conpl ai nt had nade such al |l egations, it still

fails to all ege, or even suggest, that Defendants specifically maintain

any formof " sel f-insured plan" (enphasi s added), even thoughthisis
t he only t heory on whi ch t he Gover nnent bases Defendants’ liability.?!
| ndeed, the Conpl ai nt does not allege that Defendants are "self-
i nsured” in any way.

I n those instances i n whi ch the Gover nnent has used MSP t o seek
recovery fromentities that are unquesti onably provi ders of i nsurance,

as is certainly the typical factual scenario,? there has been no

2L Al t hough t he Governnent arguesinits brief that Defendants are
a "self-insured plan,"” it does not make this allegation in the
Complaint. Infact, theterm"sel f-insured" appears only onceinthe
entire Conplaint. See Conpl. at § 168 ( MSP provi sions "provi de t hat
t he Medi care Programwi || not pay for the cost of nedical care if
certainthird parties--suchas liabilityinsurance plans, including
sel f-insured pl ans--have pai d, or can reasonably be expected to pay
promptly for those costs). Indeed, the entire MSP Count occupi es only
slightly nore than one page of the 87-page Conpl aint.

22 Courts have uniformy recogni zed that the statute’ s cl ear
pur pose was to grant the Governnment aright torecover Medi care costs
frominsurance entities. See, e.qg., Perry v. United Food and
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di sput e regar di ng whet her defendants maintaina "primry plan,"” since
that termexpressly includes a "group health plan,” a "liability

i nsurance policy or plan," and ot her traditional fornms of insurance.
See 42 U.S.C. 8 1395y(b)(2). In those cases, the Governnment’'s
al | egati on that defendants are "responsi bl e" for certain health care
costs is sufficient tostate an MSPclaim as it gives "sufficient

i nformation to suggest that there exi sts some recogni zed | egal theory

upon whichrelief can be granted.” See Wells v. United States, 851

F.2d 1471, 1473 (D.C. Cir. 1988) (internal citations and quotati ons
omtted).

I nthe instant case, however, the clai mof "responsibility" to
make heal th care paynents is entirely conclusory, since Defendants are
clearly not insurance entities and the Conpl aint is devoid of any
al | egation that they have established a "plan" or "arrangenent" under

whi ch t hey woul d be consi dered self-insuredentities subject to M5P' s

GConmer ci al Wirkers D st. Uni ons 405 and 442, 64 F. 3d 238, 243 (6th Cir.

1995); Baptist Memil Hosp. v. Pan Am Lifelns. Co., 45 F. 3d 992, 998
(6th Cir. 1995); Evanst on Hosp. v. Hauck, 1 F. 3d 540, 544 (7th Cir.

1993); seealsoHealthlIns. Ass’nof Am v. Shalala, 23 F. 3d 412, 427
n.* (D.C. Cir. 1994) ("[T]he MSP statute plainly intends to all ow
recovery only fromaninsurer.") (Henderson, J., concurring). Wat
little legislative history exists is consistent with this
interpretation. See H R Conf. Rep. No. 96-1479 (1980), reprintedin
1980 U. S. C. C. A N. 5903, 5924. As of thistinme, there are no reported
deci si ons i n whi ch t he GCovernnment has sued a tortfeasor under MSP. One
case, inwhich aprivate party has brought suchasuit, iscurrently
being litigated. See Mason v. Anerican Tobacco Co., Civ. No. 7-97CV-

293-X (N.D. Tex.).
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reach. W thout alleging the existence of such a "plan" or
"arrangenent," the Conplaint’s assertionthat Defendants are "required
and responsi bl e t o nake paynent"” for certain health care costsfailsto
gi ve Def endant s even t he nost rudi nentary notice of the Governnent’s
theory of liability. See Wells, 851 F. 2d at 1473. Accordingly, the
MSP count nust be di sm ssed.

C. The Governnent’s Racketeer |nfluenced and Corrupt
Organi zations Claim

The Racket eer | nfl uenced and Corrupt Organi zations Act ("R CO'),
18 U.S. C. 88 1961-1968, prohibits individuals or entities fromengagi ng
in racketeering activity associated with an "enterprise."? To
successfully state a RICOcl aim the Governnment nust all ege "(1) the

conduct (2) of an enterprise (3) through a pattern of racketeering

activity." Salinas v. United States, 522 U. S. 52, 62 (1997) (citing

Sedima, S.P.R L. v. Inrex Co., Inc., 473 U S. 479, 496 (1985)).

An enterpriseincludes "any i ndi vi dual , partnership, corporation,
associ ation, or other l|legal entity, and any union or group of
i ndi vi dual s associ ated in fact al though not alegal entity." United

States v. Turkette, 452 U.S. 576, 580 (1981) (quoting 18 U.S.C. 8§

1961(4)). "Racketeering activity" includes, anpong ot her things, acts

pr ohi bi t ed by any one of a nunber of crim nal statutes. 18 U.S.C. §

23 Al t hough RICO was originally enacted to "conbat organi zed
crime," its application has expanded far beyond that arena. See, e.qg.,
HJ. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 248 (1989).
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1961(1). A "pattern" is denonstrated by two or nore i nstances of
"racketeering activity" ("predicate acts") that occur wwthinten years
of one another. 18 U.S.C. § 1961(5). In this case, the alleged
predi cate acts are viol ations of 18 U.S. C. 88 1341 (mai |l fraud) and
1343 (wire fraud).

The Governnent bringsits RICOcounts (Counts 3 and 4) under two
speci fic subsections of 8§ 1962. Count 3 is brought under subsecti on

(c), which makes it unlawful to "conduct or participate, directly or

indirectly,” in an enterprise through a "pattern of racketeering
activity." Count 4 is brought under subsection (d), which makes it
unl awful to "conspire to violate" subsection (c).

RI CO provi des both | egal and equitable renedies. Plaintiffs may
seek trebl e danages--that is, three tines the val ue of the damages
inflicted onthemby a defendant’ s unl awful racketeering activity. 18
U S.C. §8§1964(c). Inaddition, the Court may inits discretion order
equi table remedies, "including but not limted to" restricting

defendants from taking future actions and even dissolving or

restructuring the "enterprise."? |Intheinstant case, the Governnent

24 Section 1964(a) states in full:

The district courts of the United States shall have
jurisdictionto prevent and restrain violations of section
1962 of this chapter by issuing appropriate orders,
including, but not limted to: ordering any person to
di vest hinself of any interest, direct or indirect, in any
enterprise; i nposing reasonabl e restrictions onthe future
activities or investnents of any person, i ncl udi ng. but not
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seeks to "disgorge" Defendants’ past profits associated with and
derived fromtheir all eged unl awful racketeering activity, andto
enjoin themfromcommtting future RI CO violations.?
1. Future Injunctive Relief
Except for Liggett, % Def endants do not di spute that the Gover nnent
has adequately alleged the elenents of a RICO claim (i.e.,

"enterprise, racketeering activity, and "pattern”). Wat they do

limtedto, prohibiting any person fromengagi ngin the sane
type of endeavor as the enterprise engaged in, the
activities of which affect interstate or forei gn commerce;
or ordering dissolution or reorgani zati on of any enterpri se,
maki ng due provision for the rights of innocent persons.

18 U.S.C. § 1964(a) (enphasis added).

% Specifically, the Governnent requests that the Court i ssue a
"permanent injunction” to prohibit Defendants and their agents,
enpl oyees and successors from(1l) associati ng with persons known "to be
engaged in[simlar] acts of racketeering”; (2) participatinginthe
managenent or control of CTRor TI; (3) nmaki ng m sl eadi ng statenents
concerning cigarettes; and (4) engaging in "any public relations
endeavor that m srepresents, or suppresses i nformati on concerning, the
heal th ri sks associ ated wi th ci garette snoki ng or the addi ctive nature
of nicotine.” Conmpl. 8 VII.B.2.

The Governnent al so requests that Def endants be orderedto (1)
fund, but have no influence or control over, "a legitimte and
sust ai ned corrective public education canpai gn"; (2) discl ose and
di ssem nat e docunents relatingtothe targeting of children; (3) nmake
"corrective statenents regardi ng the health risks of cigarette snoking
and the addictive properties of nicotine"; (4) fund, but have no
i nfluence or control over, "sustained [cigarette snoking] cessation
prograns”; and (5) fund, but have no i nfluence or control over, "a
sust ai ned educat i onal canpai gn devoted to t he preventi on of snoki ng by
children. 1d.

26 Liggett’s separate argunents wi || be addressed i n Secti on V of
t hi s Opinion.
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di spute is whether the Governnment has adequately alleged that
Def endants’ racketeering activity wll continueintothe future, so as
to warrant the broad equitable relief sought.

The Gover nment contends that the pattern of the past four decades
i n whi ch t he tobacco conpani es have nmade count | ess fal se and decepti ve
statenents, conceal ed and dest royed docunents, and i nproperly asserted
| egal privileges toevade legitimte civil discovery and gover nnent

requests, establishes a "reasonabl e |likelihood," SECv. Steadnan, 967

F.2d 636, 647 (D.C. Cir. 1992), that Defendants will continue to
violate the |l aw. Accordingly, the Government requests equitablerelief
inthe formof di sgorgenent of the profits they have realized from
their crimnal activities, for the purpose of deterring Def endants and

ot hers fromconm tting such acts inthe future. Govt’'s Qpp’'n, at 92.

Def endant s concede that "past all egati ons nay be rel evant to
whet her . . . a‘reasonablelikelihood exists" that such acts w |
continue into the future, Defs.” Mem at 65, but argue that the
Governnment’ s exclusive reliance on these past violations and its
specul ative all egations of future m sconduct are too "concl usory" to
justify equitablerelief. Defs.” Mem at 68. Defendants contendthat,
under the lawof this Circuit, the Governnment may not rely solely on
al l egations of earlier unlawful activity towarrant the i nposition of

equitablerelief. Defs.” Mem at 66 n.* (citingSECv. First City Fin.
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Corp., 890 F. 2d 1215, 1228 (D.C. Cir. 1989)). Defendants al so argue
t hat, because the RICOpredicate actsinthis caseinvolve mail and
wi re fraud, the command of Federal Rule of Civil Procedure 9(b) that
al |l egations of fraud be mrade with "particularity” is applicable, and
t hat t he Governnent has failed to make the particul ari zed showi ng
required by this Rule. Defs.” Mem at 67-68.

Finally, Defendants argue that the Master Settl ement Agreenent
("MBA") whichthey enteredintow th the States enjoi ns Def endants from
engagi ng i n the sane unl awful activity which the Governnent believes
wi Il occur inthe future. Defendants point to various specific MSA
provi sions that they contend will nmake equitablerelief inthis action
unnecessary and unwarranted. Accordingly, they argue that their
"busi ness" (manufacturing, selling and marketing tobacco products) will
not present "opportunitiestoviolatethelawinthe future," Defs.’

Mem at 66 n.* (citing First City, 890 F.2d at 1228).

The Gover nment responds that, applying the three factors announced

in First City, there is indeed a "reasonable |ikelihood" t hat

Def endant s’ past unl awful conduct will continue into the future.
Govt’s Qpp’ n at 86. The Governnent maintains it woul d be abl e to prove
at trial that the past conduct al |l eged "woul d provi de strong support
for an inference of arisk of future wongdoing," and that, to the
ext ent that Def endants argue that the Government i s requiredto make

such a showi ng now, at the notion to di sm ss stage, rather than at
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trial, they are sinply m staken. Govt’'s Opp’'n at 87.T h e
Governnment alsodeniesthat it isrequiredto pleadthelikelihood of
Def endants’ future acts of fraudwith particularity under Fed. R G v.
P. 9(b). It argues that the core purpose of 9(b) is to protect
def endant s fromreputati onal harmand "stri ke" suits, and to provi de
themw th “sufficient informationtorespondtoplaintiff’'sclains.”

Firestonev. Firestone, 76 F. 3d 1205, 1211 (D.C. Gr. 1996). Finally,

t he Gover nnent cont ends t hat Def endants’ readi ng of Rul e 9(b) woul d
"demand access to acrystal ball," Govt’s Gop’ n at 90, because it woul d
force plaintiffs todescribethe detail ed contours of acts which have
not yet occurred.

To obtaininjunctiverelief inthisGrcuit, aplaintiff nust show

t hat t he def endant’ s past unl awful conduct indicates a "’ reasonabl e

i kel'i hood of further violation(s) inthe future.”" SECv. Kenton

Capital, Ltd., 69 F. Supp.2d 1, 15 (D.D.C 1998) (Kol lar-Kotelly, J.)

(quoting SEC v. Savoy Ind., Inc., 587 F.2d 1149, 1168 (D.C. Cir.

1978)); SEC v. Bilzerian, 29 F.3d 689, 695 (D.C. Cir. 1994).
To determ ne whet her thereis a "reasonabl e |ikelihood" of future
viol ations, the foll ow ng factors nust be consi dered: "[1] whether a
def endant’ s vi ol ati on was i sol at ed or part of a pattern, [2] whet her
the violation was fl agrant and deli berate or nerely technical in
nature, and [3] whether the defendant’s business will present

opportunitiestoviolatethelawinthe future.” First Gty, 890 F. 2d
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at 1228 (citing Savoy I ndus., 587 F. 2d at 1168); Bil zeri an, 29 F. 3d at

695. None of these three factors is determ native; rather, "the
di strict court shoul d determ ne the propensity for future viol ati ons
based onthe totality of circunstances.” First Gty, 890 F. 2d at 1228

(citing SEC v. Youmans, 729 F.2d 413, 415 (6th Cir. 1984)).

The Gover nment has cl early and overwhel m ngly sati sfied each of

the threeFirst Gty factors. First, Defendants cannot possibly claim
that their all eged conspiratorial actions were "isolated.” Onthe
contrary, the Conpl ai nt descri bes nore than 100 predi cat e acts spanni ng
nore than a hal f-century. Second, Defendants cannot contend t hat the
al l eged RICOviol ations are "technical innature.”™ The Gover nment

al | eges that Defendants’ nunerous m sstatenments and acts of conceal nent

wer e nmade i ntentional ly and del i berately, rather than accidentally or

negligently, as part of afar-ranging, nulti-faceted, sophisticated
conspiracy. Third, Defendants’ busi ness of manufacturing, selling and
mar ket i ng t obacco products clearly "present[s] opportunitiestoviolate

the law in the future." First City, 890 F.2d at 1228. As the

Gover nment points out, as | ong as Def endants are i nthe busi ness of
selling and marketing tobacco products, they will have countl ess
"opportunities” and tenptations to take unlawful actions, just asit is
al |l eged they have done since 1953. Govt’'s Opp’'n at 87.

Def endants’ contention that the MSA precl udes such opportunities

i's not persuasive. See Defs.” Mem at 70-77. In arguingthat the MSA
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obvi ates the need for injunctiverelief, Defendants inplicitly ask the
Court to make the follow ng two assunpti ons: that Defendants have
conpliedwithandw | continuetoconply withtheterns of the MSA,
and t hat the MSA has adequat e enf or cenent nechani sns i n t he event of
non- conpl i ance. Even assunmi ng t he Court coul d take judicial notice of
t he MSA, that docunent’s exi stence certainly does not nean that the
Court can or should assune that the MSAwi ||l be fully enforced or
ot herwi se acconplish its intended objectives.

Furt her, the deci sions Defendants cite for the propositionthat
past al | egati ons of w ongdoi ng al one cannot warrant injunctiverelief
are i napposite, because those cases all discuss the standard for
proving a reasonabl e | i kel i hood of future violations, not for pleading

it at the notionto dism ss stage. See, e.qg., SECv. Commpnweal th

Chem Secs, 674 F.2d 90, 100 (2d Cir. 1978); SECv. Blatt, 583 F. 2d

1325, 1334 (5th Cir. 1978).

| ndeed, the sol e deci sion cited by Def endants whi ch does addr ess
theinjunctive relief standard appropriate for a notionto dismss, SEC
v. Cassano, 61 F. Supp.2d 31 (S.D.N. Y. 1999), clarifies the distinction
bet ween t hose two very different | egal standards. InCassano, the
court recogni zed that it was "obliged to accept the truth” of the
Governnment’ s all egation that defendants are "likely to violate

securities laws in the future, for purposes of this notion to

di sm ss, and so this aspect of the defendants' noti on nust be deni ed.
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Whet her t he [ Governnent] can prove the al |l egati on remai ns t o be seen. ™
Id. at 34. The sane can be said of the instant case.

Fi nal |y, Defendants’ contention that the Governnent "nust al |l ege
"a ‘reasonabl e |i kel i hood’ of future violations--future frauds--w th
the specificity required by Rule 9(b)," Defs.” Mem at 67, sinmply
defies common sense. It isdifficult tosee howa plaintiff could ever
allegewith "particularity" an of fense whi ch has not yet happened.
Def endants are ableto cite only two deci si ons, both of which are from

other circuits, in support of this contention: Menasco, Inc. v.

Wasserman, 886 F. 2d 681 (4th Cir. 1989) andContinental Realty Corp. V.

J.C. Penney Co., 729 F. Supp. 1452 (S.D.N.Y. 1990).

| n Menasco, the defendant’ s actions "involved alimted purpose,"”

"one perpetrator,” "one set of victims," and the racketeering
transaction "t ook pl ace over approxi nately one year." 886 F.2dat 684.
The court specifically heldthat defendant’s acts, as al |l eged, did not
"suggest a ‘distinct threat of | ong-termracketeeringactivity, either
inplicit or explicit.’"ld. (quotingHJ. Inc., 492 U.S. at 242). It
was on this basis, and these facts, that the ourt determ ned t hat

plaintiff’ s allegations of on-going fraud m ssed the Rul e 9(b) narKk.

In Continental Realty, the court observed that plaintiff’s attenpt to

"infer athreat of repeated fraud froma singl e all eged schenme woul d in
effect render [RICO s] pattern requirenent nmeani ngl ess.” 729 F. Supp.

at 1455. Therefore, the court declaredthat plaintiff’s allegations
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did not pass Rule 9(b) nuster.

I n nei t her deci si on--nor any ot her deci sion cited by Def endant s,
for that matter--didthe plaintiff all ege as many predi cate acts (116),
as long a duration of racketeering activity (45 years), as many
significant participants (11 entities, whichtogether control virtually
the entire tobacco products market), as many victi ms (hundreds of
m | lions of individuals, scores of governnent entities, the federal
governnment) or as nuch noney derived fromthe racketeering acts
(hundreds of billions of dollars).

Based on t he sweepi ng nature of the Governnent’s al |l egati ons, and
the fact that the parties have barely begun di scovery to test the
validity of these all egations, it woul d be premature for the Court to
rule onthe propriety of injunctiverelief inthis case. At avery
m ni mum t he Governnment has stated a claimfor injunctiverelief;
whet her the Governnent can prove it, "remains to be seen.”

2. The Specific Equitable Relief of Disgorgenent

Def endant s contend t hat even i f the Governnent has al | eged t he
l'i kelihood of futureillegal activity, it isstill not entitledtothe
remedy of di sgorgenent, ?” because that particul ar remedy i s never
avail abl e under acivil RICOcount. Defendants contend that civil R CO

remedi es nust be forward-I| ooking, while disgorgenent is, byits very

27 The Cover nment seeks to disgorge all the profits that Defendants
derived from past unlawful conduct related to the alleged RI CO
enterprise, beginning in 1953 and continuing to the present.
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nat ure, backward-|ooking. See Defs.’” Mem at 80. They argue that the
CGovernment isinpermssibly attenptingto convert its civil R COcount
into a crimnal one by asking for disgorgenment, which is akinto
crimnal forfeiture of the proceeds of unlawful activity (and permtted
only under crimnal, not civil, RRCOsuits). Defendants contend that

RICOis to be "readinpari materiawth the dayton Act, fromwhich it

isinlarge part derived," Defs.” Mem at 80, and t hat di sgorgenent is
not permtted under that act. Finally, Defendants argue that
di sgorgenent inthis case woul d be "i nperm ssibly punitive" and woul d
constitute a doubl e recovery, since the Government already seeks
billions of dollars in damages under the Conpl ai nt’ s MCRA and MSP
counts. Defs.” Mem at 82.

The Government argues that di sgorgenment is an avail abl e and
appropriate remedy for civil violations of RICO, and t hat Def endants’
claimstothe contrary are, inadditionto beinglegallyincorrect,
premature at this stage. The Governnent argues that RICO s plain
| anguage does not forecl ose di sgorgenent, and t hat t he Suprene Court
has hel d di sgor genent general | y avai | abl e unl ess a parti cul ar statute,
“by a necessary and i nescapabl e i nference, restricts the court's

jurisdictioninequity.” Porter v. Warner Hol di ng Co., 328 U. S. 395,

398-99 (1946). The Governnment rejects Defendants’ argunent that
di sgorgenent i s backward-I| ooki ng and punitive, arguingthat it isin

fact renmedi al and may properly serve as a deterrent to Def endants and
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ot hers who may contenpl ate commtting simlar of fenses. In addition,
t he Gover nnent cont ends that di sgorgenent inthis case wouldin fact
serve a forward-1 ooki ng purpose, nanely, to prevent Defendants from
usi ng proceeds fromprior illegal activities as "capital avail abl e for
t he pur pose of funding or pronoting [future] illegal conduct."” Govt’s

Opp’n at 98 n. 70 (quotingUnited States v. Private Sanitation I ndus.

Ass’'n, 914 F. Supp. 895, 901 (S.D.N. Y. 1996)).
The only court of appeal s to consider the question of whet her
di sgorgenent is an appropriate civil RICOrenedy, the Second Grcuit,

has answered inthe affirmati ve. See United States v. Carson, 52 F. 3d

1173 (2d Cir. 1995). The Second Circuit concl uded, based on § 1964’ s
pl ai n | anguage?® and its | egi sl ative history, that disgorgenent is
permttedincivil RRCOsuits. The court stated that "thelegislative
hi story of § 1964 i ndi cates that the equitable relief avail abl e under
RICOis intended to be ‘ broad enoughto do all that is necessary.’"1d.
at 1181-82 (quoting S. Rep. No. 617, 91st Cong., 1st Sess. at 79
(1969)).

Even before the Second Circuit’s decisioninCarson, district
courts wthinthe Second G rcuit had reached t he sane concl usi on. See

United States v. Bonanno O gani zed Cine Fam |y of La Cosa Nostra, 683

F. Supp. 1411, 1442-49 (E.D.N. Y. 1988), aff'd on ot her grounds, 879

F.2d 20 (2d Cir. 1989); United States v. Private Sanitation | ndus.

28 See supra note 24 for the relevant text of § 1964.
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Ass'n, 793 F. Supp. 1114, 1151-52 (E.D.N. Y. 1992); United States v.

Int'|l Bhd. of Teansters, 708 F. Supp. 1388, 1408 (S.D. N. Y. 1989).

G venthat theonly circuit to have addressed t he i ssue has decl ar ed,
in a well-reasoned and persuasi ve opinion, that disgorgenent is
perm ssibleincivil RICOclainms, and gi ven t hat Def endant s cannot
point to asinglefederal court that has decl ared ot herwi se, this Court
isnot inclinedtocategorically rule out that renedy at the notionto
di sm ss stage.

Def endant s argue t hat because RI COwas nodel ed after t he Cl ayton
Act, 15 U. S. C. § 26, and because a judge of this District Court has
decl ar ed di sgorgenent to be unavail abl e under the d ayton Act, FTC v.

M/l an Labs., Inc., 62 F. Supp.2d 25, 40-42 (D.D. C. 1999) (Hogan, J.),

di sgorgenent should |ikewi se be unavail abl e under civil RICO.
Def endant s do not expl ai n, however, why this Court shoul d rely on non-
bi ndi ng federal district court case lawunder adifferent statute, when
there is persuasive case |l aw-- al beit fromanother circuit--onthe
preci se statute at issue.

Further, the Suprenme Court has not, as Defendants contend,
declared that the Clayton Act and RI CO should be read "in pari

materia."?° Defs.” Mem at 80. Rather, the Suprene Court has hel d t hat

29 | nfact, this Latin phrase, which roughly transl at ed neans "on
the same matter," and whi ch woul d suggest that the Cl ayton Act and
RI CO should be read in a way to avoid inconsistencies in their
respectiveinterpretations, is not evenusedineither Klehr v. A QO
Smith Corp., 521 U.S. 179 (1997), or Hol mes v. Securities |Investor
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while the "Clayton Act anal ogy is generally useful incivil RICO

cases," particul ar case lawinterpreting the Aayton Act "nmay not apply

wi t hout nodificationineverycivil RICOcase.” Klehr v. A.O Smth
Corp., 521 U.S. 179, 180 (1997) (enphasis added). Equally inportant is

the fact that Judge Hogan’s primary concern in Mylan Labs--the

possi bility of "duplicative recoveries" --is not applicableinthis
case, sincethe Court is granting Defendants’ notionto dism ss the
non- R COcl ai ms. Accordingly, the Governnment i s provided with only one
"route to defendants’ allegedlyill-gottengains,"” nanely, its civil
RICO suit. 62 F. Supp.2d at 41.

The Court of Appeal s i nCarson observed t hat whet her di sgor genent
is appropriate in a particul ar case depends on whether thereis a
"findingthat the gains are being usedto fund or pronote theill egal
conduct, or constitute capital avail able for that purpose.” 52 F. 3d at
1182 (enphasi s added). This Court has not made such a fi ndi ng, nor
couldit at this stage. So | ong as di sgorgenent is permttedincivil
RICOsuits as amatter of | aw, as the Court so concl udes, it woul d not
be appropriate to ask, at the present stage, whet her the Governnment has
proved that it has an adequate basis for seeking such a renedy.
Accordingly, the Court will permt the Governnent to pursue the renedy

of di sgorgenent and the notionto dismss as to this clai mnust be

Protection Corp., 503 U S 258 (1992), the two Suprene Court deci sions
Def endants cite.
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deni ed.

V. Li ggett’s Motion To Disniss R CO Counts

Al t hough Liggett joins the ot her Def endants’ "broad ar gunent s of
general applicability to the Conplaint,"” Menorandumof Liggett in
Support of Motionto Dism ss the Conplaint ("Liggett Mem™) at 1, it
has filed its own notion to dism ss the Conplaint’s RI CO counts,
advanci ng sone additional grounds in support thereof.

A.  The RICO El enents

Li ggett argues that the Gover nnent has not sufficiently all eged,
as to it, two of the four elenents required for a RICO claim
"enterprise" and "pattern of racketeering activity".?30

1. RICO s "Enterprise" Elenent

As defined earlier, an"enterprise,” asthat termisusedina
RICOclaim is “any individual, partnership, corporation, association,
or other |l egal entity, and any uni on or group of i ndividual s associ at ed
infact although not alegal entity.” Turkette, 452 U.S. at 580. It
need not have a formal hierarchy or framework, "solong as it invol ves

sone structure, to distinguishanenterprisefroma nere conspiracy."”

United States v. Richardson, 167 F.3d 621, 625 (D.C. Cir. 1999)

(internal citations and quotations onmtted). The three elenents
necessary to establish an enterprise are: "(1) a conmon pur pose anong

the participants, (2) organization, and (3) continuity.” United States

30 See supra Section IV.C, at 33-35.
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v. Perholtz, 842 F.2d 343, 362 (D.C. Cir. 1998).

Li ggett argues that the Governnment has not adequately all eged t he
exi stence of an enterprise. Specifically, Liggett contends that the
Governnment has failed to showthat the putative enterprise hadthe
requi site "organi zation." Accordingto Liggett, the Conpl ai nt nakes
only concl usory al |l egati ons, w t hout descri bing howthe enterprise
operated, whoits | eaders were, or howits deci si on-naki ng process
functioned. See Liggett Mem at 25-26.

The Court concl udes that the Conpl aint properly alleges the
exi stence of an enterprise, and Liggett’s involvenent therein. "It is
cl ear an enterprise can be established through aninformal group of
peopl e who cone t oget her for t he conmon pur pose of obt ai ni ng fi nanci al

gain through crimnal activity." United States v. Cooper, 91 F.

Supp. 2d 60, 68 (D. D. C. 2000) (Joyce Green, J.) (citations omtted).
The enterpri se can be as sinpl e as an "anoeba-|i ke infra-structure that

controls asecret crimnal network." United States v. Elliott, 571

F.2d 880, 898 (5th Cir. 1978).

Liggett’s argunment that the Government nust spell out the
mechani cs or | ogi stics of the enterpriseis unsupported by the case
 aw. Numerous courts, inthis Circuit and ot hers, have establ i shed
t hat the ki nd of al |l egati ons containedinthe Governnment’ s Conpl ai nt
are easily sufficient tosurvive aRule 12(b)(6) notion. For exanpl e,

inPerholtz, the conplaint stated: "Defendant . . . constituted an
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enterprise. . . towt, agroup of individual, partnerships, and
corporations associatedinfact tounjustly enrich thensel ves fromthe
proceeds of governnent contracts . . ." 842 F.2d at 351, n.12. Andin

Private Sanitationlnd. Ass’'n, 793 F. Supp. 1114, the conpl ai nt st at ed

t hat the enterprise was "a group conposed of, but not limtedto" 112
def endant s "associ ated-i n-fact for the purpose of controllingthe waste
di sposal industry inlLonglsland.” ld. at 1126. In both cases, the
al | egati ons were deened sufficient tosurviveanotiontodismss. In
t he i nstant case, the Conpl ai nt al | eges t hat Def endant s deci ded on a
joint objectiveto "preserve and expand t he mar ket for cigarettes and
to maxi m ze" their profits and "agreed that the strategy they were
i npl ementing was a ‘|l ong-termone’ that required defendants to act in
concert with each ot her onthe current health controversy, as well as
on i ssues that woul d face themin the future." Conpl. at {9 33-34.
The nature of these allegations is at | east as detail ed as t hose nade

inPerholtz andPrivate Sanitation, if not nore so. Accordingly, the

Gover nnent has adequately pl eaded the enterprise el ement.
2. RICOs "Pattern O Racketeering Activity" El enment
A“pattern of racketeering activity” is defined as “at | east two
acts of racketeeringactivity” commttedw thinaten year period. In
t hi s case, as al ready noted, the Governnment relies on violations of 18
U S C 881341 (mil fraud) and 1343 (wire fraud) as the "predicate

acts" whi ch transformbDefendants’ al | eged m sconduct i nto "racketeering
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activity." 18 U.S.C §1961(5). The mai |l fraud statute3 provides that
“[w] hoever, having devised or intending to devise any scheme or
artificeto defraud, or for obtaini ng noney or property by neans of
fal se or fraudul ent pretenses, representations, or promses. . . for
t he pur pose of executing such schene or artifice or attenptingsoto
do,” mails or causes the mailing of any matter, is guilty of mail
fraud. 18 U. S.C. § 1341.

Li ggett argues t hat t he Conpl ai nt does not al | ege convergence
bet ween t he party decei ved (i ndi vi dual snokers) and t he party whose
property was i njured (the Governnent); accordingto Liggett, it was the
Governnent t hat suffered econom c i njury, not individual snokers.
Li ggett Mem at 29-30. Liggett’s convergence argunment m sstates the
rel evant case | aw. A defendant who uses the mail with theintent of
def r audi ng soneone of property is guilty (or inthis case, |iable),

whet her the attenpt succeeds or not. See, e.qg., Carpenter v. United

States, 484 U. S. 19, 26-27 (1987); United States v. Pol | ack, 534 F. 2d

964, 971 (D.C. Cir. 1976). Accordingtothe Conplaint’s allegations,

Defendants didintend to defraud i ndi vi dual snokers of their property

31 The mamil fraud and wire fraud statutes are construed
identically. See, e.g., United Statesv. Lemre, 720 F. 2d 1327, 1335
n.6 (D.C. Gr. 1983) (citations omtted). At any rate, sincethirteen
of the fourteen acts of racketeering all eged agai nst Li ggett are nmail
fraud, and since a "pattern of racketeering activity" requires two or
nore acts, it isthenmail fraud, not the wire fraud, analysis whichis
di spositive in this case.
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(i.e., the noney they spent on cigarettes). 3 Moreover, the Conpl ai nt
al so all eges--though it need not--that Defendants succeeded in
def raudi ng i ndi vi dual snmokers. See Conpl. at Y 204(b)-(d).

Li ggett al so argues that the Conplaint fails to neet the pl eadi ng
st andard of Federal Rul e of Gvil Procedure 9(b), which requires that
“the circunstances constituting fraud . . . shall be stated with
particularity.” To satisfythis standard, a conpl ai nt nust specify
“the tine, place and content of the fal se m srepresentations, the fact
nm srepresent ed and what was r et ai ned or gi ven up as a consequence of
the fraud.” Firestone, 76 F.3d at 1211 (internal quotations and
citation omtted).

The Appendi x to t he Conpl ai nt does descri be the tine, place, and
content of each allegedly fraudulent act, states the fact(s)
m srepresent ed, and nanmes t he particul ar Defendants i nvol ved. See
Appendi x at Y 13, 17, 22, 28, 31, 44, 66, 67, 70, 73, 77, 88, and 112.
Al t hough each al | egati on does not, inits body, include a statenent of
“what was retained or given up as a consequence of the fraud,”
Firestone, 76 F. 3d at 1211, t he Conpl ai nt does al | ege el sewher e t hat
theitem"gi ven up" was the noney t he Gover nnent spent on tobacco-

rel ated health care. See Conpl. at § 6. Accordingly, the Conpl ai nt

%2 The Conpl ai nt states: “Def endants and ot hers known and unknown
di d knowi ngly and i ntentional |y devi se and i ntend to devi se a schene
and artificeto defraud, and obt ai n noney and property from nenbers of
the public.” Compl. at § 204(a).
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all eges the mail fraud acts with sufficient particularity.

B. Liggett’s Alleged Wthdrawal From the Conspiracy

Li ggett al so argues that, regardl ess of whet her t he Gover nment has
generally satisfiedthe RRQel enents, Liggett has "w thdrawn" fromthe
enterprise, and accordingly the Conplaint fails to adequately all ege
the "enterprise" el enent as to Liggett and/ or the need for injunctive
relief against it.

Li ggett contends that the "public record" anply denonstrates t hat
it isnolonger actinginconcert withthe other Defendants, and t hat
thereis noreasonablelikelihoodit will commt unlawful acts inthe
futuretowarrant injunctiverelief. Evenif the Court were precl uded
fromconsi dering t hese outsi de sources, Liggett contendsthat it is
"plainfromthe face of the Conpl ai nt that Li ggett poses no ri sk of
conmmtting future acts of racketeering activity" and that t he Conpl ai nt
"does not, and i ndeed cannot, nmake any al | egati on that Li ggett poses a
ri sk of any future violations of RICO. " Liggett Mem at 19.

The Governnent responds that this Court is "limted to
consideration of the facts alleged in the four corners of the
conpl aint,” which do not indicate that Liggett has withdrawn. Qop’'nto
Liggett at 10. The Governnent also contends that it would be
premature, at this early stage, for the Court to determ ne whet her
Liggett threatens to commt future illegal acts or not.

Al t hough courts may take the "public record" i nt o account when
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deci ding notions to dismss,? that record includes only certain
of ficial documents, not nere newspaper articles.3 Liggett’'s
evidentiary support for its clai mto have wi t hdrawn fromthe enterprise
consi sts al nost excl usi vely of quotations fromnewspaper articles or
fromgovernnent reports that are neither part of a public record nor
matters for judicial notice.3 SeelLiggett Mem at 5-10. Accordingly,
the Court may not take these docunments into account.

Wt hout reference to the sundry newspaper cli ppings Liggett cites,
its claim to have withdrawn from the enterprise is whol |y
unpersuasi ve. To establish that it is no |longer a nmenber of the
enterprise, Liggett nust showthat it "w thdrewfromthe conspiracy by
an affirmative act desi gned to def eat t he purpose of the conspiracy."”

See I n Re Corrugat ed Cont ai ner Antitrust Litig., 662 F.2d 875, 886

3 See, e.q., Marshall County Health Care Auth. v. Shal al a, 988
F.2d 1221, 1222, 1226 n.6 (D.C. Cir. 1993); Phillips v. Bureau of
Prisons, 591 F.2d 966, 969 (D.C. Cir. 1979).

34 Publicrecords are “[r]ecords, reports, statenents, or data
conpil ations, inany form of public of fices or agencies, settingforth
(A) the activities of the office or agency, or (B) matters observed
pursuant to duty i nposed by | awas to which matters there was a duty to
report . . . or (C) incivil actions and proceedings . . ., factual
findingsresulting fromaninvestigation nade pursuant to authority
granted by law.” Fed. R Evid. 803(8).

35 The Court is aware of only one rel evant docunent cited by
Li ggett whichis possibly part of the public record: areport i ssued by
t he Federal Trade Conmi ssion entitled "Conpetition andthe Financi al
| mpact of the Proposed Tobacco Settlenment” (Sept. 1997). See Liggett
Mem at 3. However, Liggett does not quote fromthe report or indicate
in any way how it would establish Liggett’s withdrawal fromthe
enterprise.
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(D.C. Cir. 1981). Because withdrawal is an affirmative defense, the
affirmati ve acts | i sted above nust "cl early appear[] on the face of the

conplaint."” Fortner v. Thomas, 983 F.2d 1024, 1028 (11th Cir.

The Conpl aint i s devoid of any affirmati ve acts by Li ggett that
woul d indicate its withdrawal fromthe R CO enterprise. On the
contrary, the Conpl ai nt expressly statesthat "[f]romat | east the

early 1950’ s andcontinuing up to andincludingthe date of the filing

of this conplaint . . . Liggett . . . didunlawfully, know ngly and

i ntentionally" conduct and participatein, and conspireto participate
in, theenterprise’s affairs. Conpl. at 7Y 172, 201 (enphasi s added).

Despite Liggett’s attenpt to use t he Conpl ai nt’ s | anguage t o show
that it isnowa fully |aw abidingcorporate citizen, the above quoted
| anguage fromt he Conpl ai nt adequately all eges that Liggett islikely
tocommt certainracketeeringactsinthe future. Inaddition, given
t he conpl ex nature of the Governnent’ s al |l egati ons, and t he fact t hat
nunerous al | egations sinply refer to "Defendants"--w thout expressly
excluding Liggett®--it woul d be premature at thistinme to precludethe
Government from pursuing injunctive relief.

Accordingly, Liggett’s separate notionto dismssthe Governnent’s

Rl CO Count nust be deni ed.

36 See, e.qg., Conpl. at § 208 ("After a span of nore than forty-
five years of deception and fraud, it woul d be unreasonabl e t o bel i eve
that defendants will voluntarily cease their unl awful conduct, or that
their pattern of racketeering activity will cease wi thout intervention
by this Court.") (enphasis added).
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V. Concl usi on

For the reasons stated at | engt h above, Certai n Def endants’ Motion
toDismss for Failureto State a Cl aim[#72] isgranted in part and
deniedinpart. The notionis granted as to Count 1 (the Medical Care
Recovery Act claim, granted as to Count 2 (the Medi care Secondary
Payer claim, anddeni ed as to Counts 3 and 4 (t he Racket eer | nfl uenced
and Corrupt Organi zation Act clains). The Liggett Goup Inc.’ s Mtion
to Dismss for Failure to State a Claim[#70] is denied.

An Order will issue with this Opinion.

Dat e G adys Kessl er
U.S. District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA,

Plaintiff, :
V. : Civil Action
No. 99-2496 (CK)
PHI LI P MORRI S | NCORPORATED,
et al.,

Def endant s.

ORDER
This matter cones before the Court on Defendants’ notions to
di sm ss. Upon consi deration of the notions, oppositions, replies, the
applicabl e case | aw, the argunents presented at the noti ons heari ng,
and the entire record herein, for the reasons discussed in the

acconpanyi ng MenorandumQpi nion, it isthis day of Sept enber

2000

ORDERED, that Certain Defendants’ notion to dism ss[#72] is
granted as to Count 1 (the MCRAclaim, granted as to Count 2 (the MSP
claim, anddenied as to Counts 3 and 4 (the RICOclains); andit is
further

ORDERED, that The Liggett G oup Inc.”s notionto dismss[#70] is

deni ed.

d adys Kessl er
U.S. District Judge
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